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Qpi ni on by Chapman, Adm nistrative Trademark Judge:
On Decenber 20, 2001, Lafarge Road Marking, Inc. (a
Del aware corporation) filed two applications to register on
the Principal Register the marks, SAHARA WATERM X
(“waterm x” disclained) (76351777) and SAHARA WATERDRY

(76351778), both for “road and traffic marking paint” in

International Cass 2. The applications are each based on



Ser. Nos. 76351777 and 76351778

applicant’s assertion of its bona fide intention to use the
respective marks in conmerce on the identified goods.

Regi stration has been refused in each application
under Section 2(d) of the Trademark Act, 15 U S. C.
81052(d), on the ground that applicant’s mark (SAHARA
WATERM X or SAHARA WATERDRY), when applied to its
identified goods, so resenbles the registered mark SAHARA
for “masonry waterproofing coating” in International C ass
1, as to be likely to cause confusion, mnstake or
decepti on.

When the refusal to register was nmade final, applicant
appeal ed i n each application. Applicant and the Exam ni ng
Attorney have filed briefs, but applicant did not request
an oral hearing.

In view of the common questions of |aw and fact which
are involved in these two applications, and in the
interests of judicial econony, we have consolidated the
appeal s for purposes of final decision. Thus, we have
i ssued this single opinion.

W affirmthe refusals to register. In reaching this
concl usi on, we have followed the guidance of the Court in

Inre E. |I. du Pont de Nenours & Co., 476 F.2d 1357, 177

! Registration No. 2311751 issued January 25, 2000 to Davis Paint
Conpany
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USPQ 563 (CCPA 1973). See also, Inre Majestic Distilling
Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201 (Fed. Cr
2003). In any likelihood of confusion analysis, two key
considerations are the simlarities between the nmarks and
the simlarities between the goods and/or services. See
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cir.
1997) .

The Exam ning Attorney contends that each of
applicant’s marks (SAHARA WATERM X and SAHARA WATERDRY) is
very simlar to the registered mark SAHARA, as all of the
mar ks share the identical word “SAHARA,” which is the
entirety of registrant’s mark and is the first word in each
of applicant’s marks; that applicant’s addition of the term
WATERM X or WATERDRY does not obviate the |ikelihood of
confusion; that each of applicant’s marks is simlar in
sound, appearance, connotation and overall commerci al
inpression to the cited registered mark; that the goods
(registrant’s “masonry wat erproofing coating” and
applicant’s “road and traffic marking paint”) are rel ated
as evidenced by the Exam ning Attorney’s subm ssion of (i)
third-party registrations show ng that the sane conpanies

of fer both products under a single mark, and (ii) printouts
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of pages fromvarious web sites (including the cited
registrant’s web site) showi ng the sane conpani es offer
bot h products (sone under the sanme tradenmark and sone under
different marks); that even if the purchasers are

sophi sticated, they are not imune fromconfusion as to the
source of the goods; and that doubt is resolved in favor of
regi strant.

Appl i cant concedes that each of its marks “i s sonewhat
simlar in appearance and sound to the registered mark
SAHARA” (briefs, p. 5). However, applicant strongly
contends tends that applicant’s and the cited registrant’s
goods do not nove in the sane channels of trade and are not
marketed to the sanme consuners; that the rel evant
purchasers of applicant’s goods, being governnental
entities that build roads, and/or road construction and
mai nt enance contractors, are sophisticated and
know edgeabl e; and that the marks, when considered in their
entireties, are sufficiently different to avoid a
| i kel i hood of confusion.

Turning first to a consideration of the cited mark and
each of applicant’s marks, we find that they are very
simlar in sound, appearance, connotation and commerci al
inpression. Registrant’s mark is the word SAHARA, and each

of applicant’s marks begins with the word SAHARA. The
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addition by applicant of the descriptive word “WATERM X’ in
one mark and the word “WATERDRY” in the other is not a
sufficient distinction to render these nmarks dissimlar.
Qur primary reviewi ng Court has held that in articulating
reasons for reaching a conclusion on the question of
| i kel i hood of confusion, there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature or portion of a mark.
That is, one feature of a mark may have nore significance
t han anot her. See Cunni nghamv. Laser Golf Corp., 222 F.3d
943, 55 USPQ2d 1842 (Fed. Cir. 2000); Sweats Fashions Inc.
v. Pannill Knitting Co., 833 F.2d 1560, 4 USP@d 1793, 1798
(Fed. Gir. 1987); and In re National Data Corporation, 753
F.2d 1056, 224 USPQ 749, 752 (Fed. Cir. 1985).

Because the additional words in applicant’s marks are
descriptive in one case and suggestive in another, it is
t he dom nant word SAHARA that custoners will |look to as the
source identifier. Consuners may see the additional words
WATERM X and WATERDRY as indicating a type or feature of
the particular product with which it is used, but they wll
view these marks as variants of the mark SAHARA, and wi ||
perceive the products as all emanating fromthe sane

source.



Ser. Nos. 76351777 and 76351778

Turning next to a consideration of the respective
goods, it is well settled that goods (or services) need not
be identical or even conpetitive to support a finding of
| i keli hood of confusion; it being sufficient that the goods
(or services) are related in sone nanner or that the
ci rcunst ances surroundi ng their marketing are such that
they would likely be encountered by the sanme persons under
circunstances that could give rise to the m staken beli ef
that they emanate fromor are associated with the sane
source. See In re Peebles Inc., 23 USPQ2d 1795, 1796 (TTAB
1992); and In re International Tel ephone and Tel egraph
Cor poration, 197 USPQ 910 (TTAB 1978).

It has been repeatedly held that, when evaluating the
i ssue of |ikelihood of confusion in Board proceedi ngs
regarding the registrability of marks, the Board is
constrained to conpare the goods and/or services as
identified in the application with the goods and/ or
services as identified in the registration. See Cctocom
Systens Inc. v. Houston Conputer Services Inc., 918 F. 2d
937, 16 USPRd 1783 (Fed. GCir. 1990); and Canadi an | nperia
Bank of Commerce, N. A v. Wells Fargo Bank, 811 F.2d 1490,
1 USPQ2d 1813 (Fed. Gir. 1987).

In this case, the registered mark is for “masonry

wat er proofing coating,” while applicant intends to offer
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“road and traffic marking paint.” The Exam ning Attorney
submtted printouts of two third-party registrations, based
on use in conmerce, listing these types of goods in
connection wth the sane marks. See Registration No.
2273781 for, inter alia, “traffic paint” and “masonry
coatings for chem cal resistance and waterproofing”; and
Regi stration No. 0613418 for, inter alia, “traffic paint,”
“cenent and masonry paint” and “foundati on coatings.”

When considering the third-party registrations
submtted by the Exam ning Attorney, we are aware that such
regi strations are not evidence that the marks shown therein
are in use or that the public is famliar wwth them Such
third-party registrations neverthel ess have sone probative
value to the extent they may serve to suggest that such
goods and services are of a type which enmanate fromthe
same source. See In re Al bert Trostel & Sons Co., 29
UsP2d 1783, 1785 (TTAB 1993); and In re Micky Duck Muistard
Co., Inc., 6 USPQ2d 1467, footnote 6 (TTAB 1988).

The Exam ning Attorney also relies on printouts of
pages from several web sites to show that entities offer
both traffic marking paint and nasonry coatings under a
single mark. See Bennette Paint -- “Traffic Paint” and

“Masonry Coating”; Coronado Paint -- “Masonry Surface
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Conditioner” and “Traffic Paint”; and Century Labs --
“Wat er Based Sealer” and “Traffic Paint.”?

In view of the foregoing evidence, we find that
masonry wat er proofing coatings and road and traffic marking
paint are related within the neaning of the Trademark Act.

Wi |l e applicant contends that the trade channels and
purchasers are different, applicant did not offer evidence
relating thereto. Rather, applicant requested that the
Board take judicial notice (i) “that road and traffic
mar ki ng paint is marketed to governnental entities (e.g.,
federal, state, and |ocal governnent street and hi ghway
departnents) that build and nmaintain roads and streets
and/ or road construction and mai ntenance contractors who
perform such services for such governnental entities,” and
(1i1) “that masonry waterproofing coating is not sold to
governnental entities that build and maintain roads and
streets and/or road construction and mai nt enance
contractors who perform such services for such governnent al

entities.” (Briefs, p. 3.)

2 The cited registrant’s web site shows that it offers both
products for sale, albeit not under the sane trademark. Davis
Paint -- “SAHARA Masonry WaterProofer” and “DAVIS Latex Traffic &
Zone Marking Paint.”
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The Board denies applicant’s requests for judicial
notice. Applicant’s assertions do not rise to the type of
facts which we may judicially notice. See Fed. R Evid.
201 and TBMP 8704.12(b) (2d ed. June 2003).

We acknow edge that applicant’s identification of
goods “road and traffic marking paint” does indicate a
speci ali zed product sold to sophisticated purchasers.
However, there is no limtation in the registrant’s
identification of goods as to consunmers or channel s of
trade. Thus, we nust presume that registrant’s “masonry
wat er proofing coating” is sold in all normal channel s of
trade (whol esale, retail superstores, hardware stores) to
t he usual classes of purchasers, including building
contractors and governmental entities.® See Octocom Systens
Inc. v. Houston Conputers Services Inc., supra;, and CBS
Inc. v. Morrow, 708 F.2d 1579, 218 USPQ 198 (Fed. Cir.
1983) .

Because the evidentiary record furnished by the

Exam ning Attorney denonstrates that road and traffic

3 Applicant originally argued that registrant’s goods woul d be
sold to purchasers who “buy paint off the shelf in stores where
the products are available to the general public.” (Applicant’s
responses filed Septenber 9, 2002, p. 4.) Inits briefs on
appeal (p. 4), however, applicant changed its argunent (w thout
subm tting any evidence in support thereof), and asserted that
registrant’s goods are not sold to governnental entities, but are
mar keted and sold to “architectural building contractors and

per sons who nmai ntain such masonry structures.”
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mar ki ng pai nt and nasonry water proofing coating nay enanate
froma single source, even the sophisticated consuners who
are the common purchasers of such goods are likely to
assune a common source, if the goods are sold under the
confusingly simlar marks invol ved herein.

As di scussed above, applicant argues that the
purchasers of the respective goods are comrercial entities
W th sophi sticated purchasing personnel who are able to
di stingui sh between the marks SAHARA and SAHARA WATERM X or
SAHARA WATERDRY. Even assumi ng the sophistication of the
purchasers of the goods, “even careful purchasers are not
i mune from source confusion.” See Wncharger Corporation
v. Rinco, Inc., 297 F.2d 261, 132 USPQ 289 (CCPA 1962); In
re Total Quality Goup Inc., 51 USPQ2d 1474 (TTAB 1999);
and In re Deconbe, 9 USPQ2d 1812 (TTAB 1988). See also, In
re Hester Industries, Inc., 231 USPQ 881, 883 (TTAB 1986)
[“Whil e we do not doubt that these institutional purchasing
agents are for the nost part sophisticated buyers, even
sophi sticated purchasers are not i nmune from confusion as
to source where, as here, substantially identical narks are
applied to related products”]. That is, even relatively
sophi sticated purchasers of these goods are likely to
believe that the goods cone fromthe sanme source, if

of fered under the involved substantially simlar marks.

10



Ser. Nos. 76351777 and 76351778

See Weiss Associates Inc. v. HRL Associates Inc., 902 F.2d
1546, 14 USPRd 1840 (Fed. G r. 1990); and Aries Systens
Corp. v. Wrld Book Inc., 23 USPQRd 1742, footnote 17 (TTAB
1992) .

Decision: The refusal to register under Section 2(d)

is affirmed in each application.?

* On Cctober 15, 2003, the Board reversed the Exanining
Attorney’s refusal of registration based on Section 2(d) in
applicant’s related application Serial No. 76359028 for the mark
SAHARA SAND for “drying agent used in the manufacture of road and
traffic marking paint, and during the formati on of markings on

r oadways. ”
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